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ASSIGNMENTS OF ERROR

1)  Judge Jane Roush committed error when she sustained
appellee’s demurrer with prejudice to the first five counts of the Complaint.
Appellants do not argue the treatment of the sixth count, the request for a
FOIA determination of MWAA's status, because that claim was
subsequently nonsuited in another filing, (CL 2008-10487). (Transcript, page
25).

2) Tothe extent this Court reviews this appeal under a summary
judgment standard, Roush committed error in ruling that the two
subassemblies together forming the Transportation District were contiguous,
and alleging that the parties acknowledge that they were contiguous
(Transcript, page 24)

3) Judge Jane Roush did not order summary judgment in favor of
the appellants based on the facts from the exhibits to which defendant

Fairfax County would have stipulated from the original complaint.

QUESTIONS PRESENTED

1)  Given that:
1) the inclusion of the smaller of the noncontiguous subassemblies

was not approved by either a) 51% of the owners by land area of

1



real property within the boundaries of the proposed district, or b)
51% of the of the owners by assessed value of real property within
the boundaries of the proposed district, and

ii) The distance between the two noncontiguous properties is more
than 3 1/2 miles with the only connection between the two
provided by a public highway which does not appear on the tax
rolls of Fairfax County.

Was it error to have granted the demurrer to appellee, instead of
allowing the issue to go to trial, or entering summary judgment to appellant
under §33.1-4317 [Errors 1 and 2]

2) Did the newspaper notice actually provided in an attempt to
comply with Va. Code §33.1431 (C) in combination with other procedural
deficiencies provide sufficiently specific notice to individual landowners to

satisfy the standards articulated by the Supreme Court in Gas Mart v. Board

of Loudoun County, 269 Va. 334 (2005) and Glazebrook v. Spotsylvania,

266 Va. 550, and the due process requirements of the Virginia Constitution,
Article |, Section 11? [Errors 1 and 3]

3) Ifthe answer to 2) is “No”, should this Court order a remedy such
as a revote of the District a) inasmuch as the notice provisions were not

adequate to warn potential taxpayers based on due process standards
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preceding Gas Mart, b) Gas Mart represented a new higher standard of

specificity than existed previously, but should be applied retroactively? [Error
1]

4)  Can or should the Court apply a summary judgment review
standard at this stage of the case, ordering the refund of improperly

collected taxes as it did in a similar case, Marshall v. Northern Virginia

Transportation Authority, 275 Va. 419 (2008),rather than overruling the

demurrer and remanding for further proceedings? [Errors 1 and 3]

5) If the Tax District was improperly constructed because it
attempted to put together two subassemblages, one of which had not
received the necessary landowner consent, is the entire Tax District void

ab ignitio, or only the noncompliant subassemblage? [Error 1]

STATEMENT OF THE CASE

This appeal is about statutory interpretation of Va. Code §33.1-430 et.
seqd. and due process with respect to notice of inclusion within a tax district
which will tax property owners in Fairfax County at a high and uncertain rate
totaling more than $400 million over an indefinite period.

The statutory interpretation issue revolves around the applicability of a

contiguity requirement to parcels proposed to be included in a special
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transportation district. The issues are almost exactly the same as the court

considered in Allfirst v. Loudoun, 268 Va. 428 (2004). The Allfirst case

concerned interpretation of language under an annexation statute, Va. Code
§15.2-3203 (A). The instant case involves very similar language under a
transportation district code section, recently enacted (but prior to the Allfirst
decision), Va. Code 33.1-430 et. seq.

The due process issue involves notice. The statute (Va. Code 33.1-
431 (C)) provides that “the petition shall comply with the provisions of this
section with respect to minimum acreage or assessed valuation. Notice of
the hearing shall be given by publication once a week for three consecutive
weeks in a newspaper of general circulation within the locality.” (See exhibit
to defendant’s answer). Appellants contend that the notice was not specific
enough to give a potentially affected landowner proper notice, under

standards set forth under the Gas Mart v. Loudoun case, 260 Va. 334

(2005), which was published subsequent to the establishment of the Phase
One Dulles Rail Transportation Improvement District, which was February
2004.

Furthermore, the notice provides that the district established by petition
may be enlarged or changed at any time, creating confusion about the class

of landowners who should be concerned enough to appear at the advertised
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public hearing.

It should be noted that at no point was there an involvement of the
local Planning Commission. The only public hearing was a rubber stamp
procedure scripted by private lawyers at which public testimony was allowed
followed by the Fairfax Board’'s adaption of the boundaries exactly as

prepared by the proponents in secret.

STATEMENT OF FACTS

In the late fall of 2003 and the early spring of 2004, a self interested
group of private landowners (“LEADER?”, the “Landowners Economic
Alliance for the Dulles Extension of Rail”), sponsored by large landowners
in the Tysons Corner area, attempted to obtain the necessary approval of
commercial and industrial property owners in Tysons Corner and along the
Dulles Toll Road out to Route 28, for a transportation tax district (“District”)
according to newly enacted Virginia legislation (Code 33-1-430 et seq.)

In order to enact the district, they needed the consent of the Town of
Herndon. In November of 2003, the Town of Herndon turned down its
participation in the proposed district by a vote of 6-1.

LEADER was a voluntary group sponsored by the large landowners

in “Tysons Corner”, an ill-defined area, whose objective was the upzoning
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of their Tysons land, with a potential increase in land values of several
billion dollars. Their “pitch” to private landowners was that in return for a
“place at the table”, priced at $30,000 per year, cooperating landowners
would obtain the right to determine the boundaries of whatever tax district
ensued. In connection with this effort, LEADER hired two former Virginia
governors, Chuck Robb and Linwood Holton, as lobbyists.

Principals affiliated with the appellants herein were approached with
this offer for a “seat at the table”, and declined.

After the Town of Herndon turned down its participation in the larger
Dulles Rail Transportation Improvement District, LEADER and its Tysons
sponsors panicked. How were they going to get people outside Tysons to
pay for the infrastructure upgrades to Tysons that were needed for the
massive upzoning they were seeking?

Their solution was a hasty redraw of the Dulles Corridor portion of the
District to include just enough property in Reston to justify including the
Dulles Toll Road in the local funding package they were promoting to the
Federal Transit Administration (“FTA”). The petition stated that the
contribution of the special tax district would be 24.6% of the total cost of
Phase One of the rail project. The $400,000,000 cap on the taxes collected

divided by 24.6% yields a total approved cost for Phase One of just over
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$1.6 billion, and these numbers were embedded in the petition signed by
many of the landowners. The Dulles Toll Road contribution was capped at
25% or $400,000,000(The figures for the Toll Road in the promoters latest
submission for the entire Dulles Rail package is 57%, or $1.8 billion, and
75% for Phase One and Phase Two (Reston to Dulles Airport, or $3.5
billion)).

In the five years 2004-2009, the cost of Phase One of the project
went from the $1.6 billion figure mentioned in the Petition approved in 2004
to $3.2 billion as signed off with the Federal Transit Administration.

This promoters asked for a “Full Funding Grant Agreement” from the
Federal Transit Administration “New Starts” program) of $600 million (since
increased to $900 million). It was the impression of LEADER and its
Tysons promoters that the FTA had to receive a suitable application
including a complete local funding package in the spring of 2004 in order
that they not “fall out of line” for the limited federal funding for New Starts.

On February 23, 2004, pursuant to Va. Code § 33.1-431, the Fairfax
Board of Supervisors approved the Phase | Dulles Rail Transportation
Improvement District (“Rail District”) as proposed by a privately drawn up

petition.



The Petition specifically authorized the Fairfax Board to “levy and
collect the annual Special Tax on taxable real estate zoned for commercial
or industrial use or used for such purposes and upon taxable leasehold
interests within the Rail District.”

The Fairfax Board'’s authority to tax real property in the Rail District is
derived from Va. Code § 33.1-435, which grants the same taxing authority
to local governmental bodies that approve transportation districts through
Va. Code § 33.1-431.

Thereupon, in 2004, 2005, 2006, 2007, 2008, and 2009, the Fairfax
Board approved and Fairfax County levied a tax equal to twenty-two cents
($0.22) per $100 of assessed value upon all commercial and industrial real
property and taxable leasehold estates within the District, excluding all
other otherwise taxable interests in real property located within the District.

To date approximately $110 million has been collected by Fairfax
County, deposited in a special Fund 121.

In 2004, a proceeding challenging the non-observance of the Public
Private Transportation Act and adopted guidelines was brought before the
Fairfax Circuit Court by noted constitutional law scholar Gil Davis. Judge
Jane Roush held that the Commonwealth could not be held accountable in

a private suit for its abuse of process on the grounds of sovereign
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immunity, and fined counselor Davis for the “frivolity” of having had the
temerity to bring the lawsuit. The judge said, “If you don’t agree with what
our public officials do, vote against them in the next election.”

In a subsequent proceeding in Richmond that went to the Virginia
Supreme Court, that Court ruled that sovereign immunity did NOT apply as
a defense to such challenges, and this fundamental legal right was a self-

executing part of the Virginia Constitution. (Gray v. Virginia, 276 Va. 93

(2008).To this date, plaintiffs are not aware that Jane Roush has
apologized to counselor Davis nor returned the fine it earlier imposed,
shown to have been made in error.

One problem for the promoters is that the Dulles Rail project is so
uneconomic that it never met even the laxest cost effectiveness test of the
Federal Transit Administration, as part of their competitive process. One
response to this unfortunate fact was the earmarking by then senator John
Warner of earlier less stringent FTA measurement criteria.

Up until the late spring of 2009 the Federal Transit Administration did
a professional job in evaluating the Dulles Rail proposal, with its then
Administrator, James Simpson, rejecting the proposal in February of 2009
on the grounds, among others, that the Metro system in general was falling

apart and that it made no sense to expand the heavy rail system when the
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core system had huge unfunded liabilities, variously estimated as $9 to $12
billion.
In May of 2008, after furious lobbying by many interested parties, who

had their eye on the $500 million in professional fees embedded in the

Dulles Rail project, federal Secretary of Transportation Mary Peters
buckled and in one of the last official acts of her tenure, signed the
paperwork sending a Full Funding Grant Agreement to Congress for its
statutory layover, at the start of 20009.

Documents obtained via FOIA from the Department of Transportation
demonstrated that there was no difference in the project between its
rejection in February of 2008 and its tepid approval in May of 2009. The
reversal was the product of pure political pressure by Bechtel and its many
suppliers (the contractor on a noncompetitive contract with none of its own
money in the project, despite its being labeled a “Public Private
Transportation Act” (“PPTA”) and thus exempt from competitive bidding.
Improper pressure was brought on by political leaders who regard the
Dulles Rail project as a pork barrel plum despite the fact that 95% of its
fully allocated $20 billion cost will be paid in the future by local taxpayers.
These costs will be borne by higher fees on the Toll Road, in operating

subsidies of $120 million a year which must be borne locally, by increased
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property taxes, by high levies on the current District and a proposed one
further west that must be approved by the Town of Herndon.
It is undisputed by the proponents of the rail project that:

1) No reduction in congestion, or improved level of service, will occur on
the Toll Road or any side roads or arterials if the Rail project is built.

2) The rail system will offer an inferior level of public transit service west
of Tysons Corner than the existing express bus system. (The rail
system will be local only.)

3) Travel time from Dulles Airport by the Metro extension will take an
hour and fifteen minutes compared with one half hour by properly run
express bus. Getting to and from the baggage or check-in area to the
Dulles Airport rail terminal will entail walking 1/5 mile, often with large
luggage typical of international airports, compared with 300 feet for
express bus service

4) The $120 million burden of annual operating subsidy will have to be
borne by local taxpayers inasmuch as there is no federal or state
source for this recurring deficit. [See Appellant's Complaint and
Exhibits].

It should be noted that the project sponsor at this point is the

Washington Metropolitan Airports Authority (“MWAA”), which has no
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experience in building heavy rail or in operating a toll road. Indeed, MWAA
is suffering from massive cost overruns on a much simpler project, the
people mover tunnels to connect the various terminals at Dulles Airport.

It should also be noted that consistent with the history of this
promotion to date, it continues to be processed behind closed doors.
MWAA has declared itself free from Virginia procedural law and state and
local FOIA requirements, and conducts all its business relative to the Dulles
Rail project in secret, in executive session, the minutes and results of which
are not made public. Having life and death responsibility over the entire
Dulles Corridor, Virginia’s #1 business destination, via its unfettered ability
to set and raise tolls with no limit, this secrecy and lack of accountability is
unacceptable and not consistent with the enabling statute setting up MWAA
(Va. Code 5.1-152 et. seq.)

The Western subassemblage boundaries of the Phase One Tax
District were established arbitrarily in a series of improperly advertised and
conducted nonpublic meetings and communications between the date of
rejection of the larger special tax district by the Herndon Town Council in
November of 2003 and the vote of the Fairfax Board of Supervisors
approving a smaller tax district on February 23, 2004. It was put together

by a private group called LEADER in a panic to meet an arbitrary deadline
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supposedly keyed to federal funding application deadlines, which proved to
be illusory. As a result, the rump group and Fairfax County cut statutory
corners and the resulting Western subassemblage of the Phase One Tax
District at a minimum was void_ab initio due to inadequate notice and
flawed and truncated public process.

Extensive private communications and unadvertised interactions by
LEADER and Hunton and Williams, the lobbyist law firm pulling the strings
for the promoters and compromised Fairfax Board of Supervisors, then
headed and dominated by the conflicted Gerald Connolly, took place and
are among the exhibits forming part of appellant’s complaint.

The special transportation tax code section cited immediately above
requires the approval of 51% of the landowners in the affected district to
approve the imposition of special tax district taxes. However, of the
Western subassemblage of the Phase One owners, only 30% by assessed
value, and 24% by land area, approved that tax district. [Attachment,
exhibit to Appellant’s complaint]

This achievement is below the minimum 51% threshold requirement
under Va. Code 33.1 431 (A.).

In order to justify the assignment of Dulles Toll Road revenues to

support the proposed rail project, the LEADER proponents tried to salvage
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their failed attempt at a larger tax district which would reach all the way to
Route 28 by gerrymandering the Western Tax District into the larger Phase
One Tax District, even though the Western and Eastern subassemblages

are separated by 3 1/2 miles of land not included in the Phase One Tax

District. The proponents tried to tie the Eastern and Western
subassemblages together by drawing a line connecting the two along the
400 foot right of way of the Toll Road. However, the Toll Road is public
property and will not be taxed in either the Eastern or Western
subassemblages; it is owned by the Federal Aviation Administration, a
nontaxable entity, which never signed the petition. [See the 4-phase map,
attached hereto an exhibit to appellant’s complaint.]

This airlifting of noncontiguous subassemblies, designed to benefit
the Eastern Tax district subassemblage landowners at the expense of the
Western, was an expected result of the secret nonpublic process that
created the boundaries of the entire District, which was dominated by the
oligarchs at Tysons Corner, the site of the larger of the two
subassemblages sought to be consolidated into the one district, where 80%
of the money is to be spent. According to the latest projections by the
project supporters, 57% of the resources will be derived from the Dulles

Corridor, which stretches 3 1/2-10 miles from Tysons Corner. This obvious
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inequity needs to be corrected, and was never intended by the drafters of

Va. Code §33.1-430 et seq.

STANDARD OF REVIEW

The standard of review of an allegedly improperly granted

demurrer is de novo. Baker v. Poolservice, 272 Va. 677 at 684;

Glazebrook v. Spotsylvania, 266 VA 550 at 554

A demurrer tests the legal sufficiency of facts alleged in pleadings,
not the strength of proof. This court must accept as true all facts
properly pleaded in the bill of complaint and all reasonable and fair

inferences that may be drawn from those facts. Glazebrook v.

Spotsylvania, 266 Va. 550 at 554.

ARGUMENT

1.  On the noncompliance with the statutory scheme in the
inclusion of an airlifted parcel not contiguous to the
main parcel within the boundaries of the same Special
Transportation District.

The statutory language of §33 1.-431 (A) is very similar to the
jurisdictional requirement for a petition for annexation to an adjacent

city or town. The latter requirement is set forth in §15.2-3203 (A):
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Whenever fifty-one percent of the voters of any territory adjacent
to any city or town or fifty-one percent the owners of real estate in
number and land area in a designated area...a copy of such
petition [shall end up being referred to a special court pursuant to
§15.2-3202].

The process for landowner instituted annexation differs from that
initiated by a governing body of a city or town. The 51% requirement
applies only to such landowner initiated petitions. An annexation
process begun by the governing body of a city or town may include
property without any consent requirement of the landowners. In fact, the
annotations to the cases describing judicial review under §15.2-3202
remark that the purpose of this section is to encourage the enlarging
the limits of towns and cities.

By contrast, the process described by §15.2-3203 is designed to
be restrictive. The Virginia Supreme Court had an opportunity to review

the conditions described by §15.2-3203 (A) cited above and determine

if strict compliance was jurisdictional, in the case of Allfirst Trust Co. V.

County of Loudoun, 268 VA. 428 (2004).

The Court summarized the pertinent requirement as follows:

The dispositive question before us is whether landowners may initiate
an annexation proceeding under Code § 15.2-3203 by combining
non-contiguous tracts of land, without meeting the statutory
requirement that they constitute 51% of the owners of real estate "in
number and land area" within each separate tract sought to be
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annexed. We conclude that they may not.

We held, in Norfolk County v. City of Portsmouth, 186 Va. 1032,
1049-50, 45 S.E.2d 136, 144 (1947) that where a city annexes non-
contiguous tracts of suburban land, they all become a part of the
newly-constituted city and their lack of contiguity is immaterial. We
further observed, in that case, that the opposition of the majority of
the residents of the area sought to be annexed was immaterial
because the desirability of annexation was to be determined from the
standpoint of the needs of the area for urban government, rather than
the wishes of individual residents.

By contrast, the General Assembly has provided a very different
design for annexation proceedings initiated by landowners. Code §
15.2-3203(A) allows such proceedings only where they are initiated
by "fifty-one percent of the owners of real estate in number and land
area in a designated area." This language is plain and unambiguous.
Its obvious purpose is to ensure that the annexation is favored by the
majority of the landowners, in both numbers and acreage, in the area
affected by it. An equally important part of the statutory language, as
we construe it, is to ensure that a non-contiguous area, in which the
majority may oppose the annexation, is not swept into it by the sheer
force of numbers in the area in which it is favored. [Emphasis added].
Significantly, Code § 15.2-3203(A) explicitly provides that in cases
brought under it, "the special court shall not increase the area of the
territory described in the petition," while the court, in a city-initiated
proceeding, "may include a greater or smaller area than that
described in the ordinance or petition." Code § 15.2-3211(1).

We conclude that where landowners seek to initiate annexation
proceedings under Code § 15.2-3203 that include non-contiguous
territories, they must constitute 51% of the "owners of real estate in
number and land area" within each separate territory. That
requirement is jurisdictional, and if it is not met, the COLG has no
authority to proceed with the case. Because the special court
correctly so ruled, we will affirm its final order.

(at pages 435-436).
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Appellants contend that the identical reasoning should apply to this
case. In fact, the case at bar is even more egregious than the parcel
situation in Allfirst, in that here the two parcels were separated by 3 %
miles, instead of being just across Sycolin Boulevard, a short distance

across a minor arterial, in the Allfirst situation.

Turning now to the transportation district requirement, the statute

reads:
“A district may be created in a county by a resolution of the
governing body. Any such resolution shall be considered only
upon the petition, to the governing body, of the owners of at least

51 percent of either the land area or the assessed value of real
property that is i) within the boundaries of the proposed district....”

The reason that non contiguous properties should not be allowed
to be aggregated, in addition to the rationale provided in the Allfirst
opinion, is the following.

The process of defining the boundaries of this special tax district
was entirely a private production which lacked many of the features
imposed on public bodies. Among these are notice of meetings, a
published agenda, public attendance, a recorded vote, and certification
of the results by a public official. None of these procedural safeguards
pertained to either the larger tax district (turned down by the Herndon
Town Council) or the smaller tax district (which required only the
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approval of the Fairfax County Board of Supervisors, which was
dominated by Chairman Gerald Connolly, whose political career had
been financed in large part by the large Tysons Corner landowners who
stood to benefit most by the creation of the Special Transportation
District.) The reason is that while these owners did agree to an annual
tax, the benefits to them of acquiring four Metro stops and the massive
upzoning of their land outweighed the cost of the special tax district by
a factor of ten. And to the extent they could corral other landowners into
helping to pay for the Transportation Tax District, particularly those who
did not receive the direct benefit they would from the infrastructure
improvements; it would be in their interests to expand the boundaries of
the District to a point where the nonsignatories constituted just under
50% of the expanded district.

For example, the benefits of a transportation spot improvement,
such as a rail stop, is usually confined to walking distance, variously
represented as 1/8 to 72 a mile. However, if the proponents of a
transportation district are able to rope in owners who have property,
say, ¥2-1 mile from the improvement, and still stay over the 51% limit, it
is in their interests to expand the district. Given the private nature of the

process, including distant properties in the district in effect constitutes
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the taxation of competitors who may enjoy no benefit whatsoever from
the improvement. In fact, they suffer, because their properties are taxed
more highly, regardless of their desire not to be included in the District.
In this manner the politically powerful may prejudice the economic
interests of the politically less well connected.

This is exactly what happened here, where the supporters of
Gerald Connolly, the Chairman of the Fairfax Board of Supervisors, in
effect were given carte blanche to establish, in private and with
inadequate notice, boundaries that favored the promoters at the
expense of their competitors, notably those minority landowners in the
Western subassembly of the proposed Phase One Dulles Tax District.

Although the trial court, in error, distinguished the Allfirst facts

from the facts in this case, it should be noted that in Glazebrook the

court noted “although it involves a different portion of the Code [City of

Portsmouth v. County of Suffolk, 198 Va. 247, an annexation case], the

opinion expresses the same concerns that drive the need for adequate
public notice in the zoning context. A footnote comments that “The
General Assembly has since changed the language to require a
“descriptive summary” of the annexation ordinance. Code §15.2-3204.

The motivation for the change is not clear and the two phrases are not,
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on their faces, significantly different.”

The dictionary definition of “contiguous” is “touching; in contact”;
synonyms “bordering, adjoining, abutting” [Random House Dictionary of the
English Language]. “being in actual contact : touching along a boundary or
at a point” [Merriam Webster Dictionary].

It is suggested that the standards for contiguity and notice (see
argument below) for zoning, annexation, and transportation districts should
be the same.

2. On the due process argument regarding notice.

Given that the entire process of establishing the boundaries of the
Special Transportation District is private and ad-hoc, it is important that
those properties proposed to be included by the promoters, whether or
not the landowners wish to be included, have adequate opportunity to
be notified of what is going on, and ability to comment or protest.

The statutory requirement for notice is given in §33 1.-431(C) and
simply requires publication once a week for three consecutive weeks in
a newspaper of general circulation within the locality. The statute also
required that “the petition shall comply with the provisions of this section
with respect to minimum acreage or assessed valuation”, which

appellants contend did not exist.
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The publication chosen was the Washington Times, which has
minimum circulation within Fairfax County. It does, however, have lower
ad rates for their Fairfax zoned edition for that reason: it is offered for
sale almost nowhere in the region where the tax district was proposed.

The Supreme Court had the opportunity to consider the adequacy

of notice provisions of this kind in the cases of Glazebrook v.

Spotsylvania County, 266 Va. 550 (2003),and Gas Mart Corp. v.

Loudoun, 269 VA. 611 (2005), another Loudoun County case.

The facts in the Gas Mart case are instructive. The notice
published in the Loudoun Times Mirror, the largest circulation
community publication in Loudoun County, was extensive, mentioning
all the zoning categories proposed to be affected. It followed long
considered recommendations by the Planning Commission. The
proposed changes were made after an extensive series of well
attended public hearings before the Planning Commission. The
advertisement appeared on October 16 and 23, 2002, and announced
public hearings on November 2 and 6, 2002. The actual changes were
not adopted until January 6, 2003.

In addition, the Board mailed a notice letter to each of approximately

64,000 County landowners before the public hearings. The letters informed
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the landowners of the dates and times of the Board’s public hearings. The
letters also informed each landowner of the specific district proposed for
that landowner’s property and explained regulations on the use and
development of the property. The letters advised the location where copies
of the proposed amendments were available for review.

Nevertheless, the Supreme Court held that this information and
notice process was not an adequate “descriptive summary.”

Contrast the Gas Mart facts with the facts here.

The process under appeal was the promotion by a totally private
group of landowners who operated on a “pay to play” basis. In order to get
any advance warning of the tax district boundaries, and have the
opportunity to “opt out”, the promoters insisted on a $30,000 per annum fee
to join their “LEADER” group.

The Fairfax County planning commission was never involved in any
public hearings. All negotiation and discussion with Fairfax County officials
was done in private unannounced visits, phone calls, emails, and other
communications not on the public record.

The boundaries of the proposed tax district were in flux up to the last
minute, and based on the emails we were able to discover, the final petition

was not in place until just before the February 23, 2004 hearing.
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No landowner in the western subassemblage received actual written
notice of the public hearing, nor of its prospective inclusion in the
boundaries of the Tax District according to its latest incarnation.

The February 23, 2004 hearing was in fact totally scripted by Hunton
and Williams, counsel to LEADER. Perfunctory public comments were
allowed, then and only then. The Board then proceeded to rubber stamp
the tax district as proposed by the promoters.

The notice published in the Washington Times was inadequate in at
least the following ways:

1) Unlike zoning laws, which may be changed at any time, the notice
failed to inform that the tax district would exist for an indefinite
period.

2) The notice specifically mentioned that the district was not “exactly
as proposed” but could be changed at any time without notice.

3) The notice failed to mention that the tax district applied to more
than “owners of commercial and industrial properties” as described
in the notice, but also to some owners of apartment houses
(residential use).

4) The description of property “in the Tysons Corner area” was fatally

vague. Tysons Corner is a sobriquet that nowhere appears on any
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county tax map, nor on any electronic guidance system. As
normally applied, Tysons Corner encompasses approximately six
square miles of area, but the boundaries are nowhere formally
described. Furthermore, there is included one parcel (see map 4,
attached), which fell outside everyone’s definition of “Tysons
Corner”; should landowners adjacent to it be apprised of their
possible inclusion from the notice?

5) The notice described property “along both sides of the Dulles Toll
Road from Tysons Corner to a point between Wiehle Avenue and
Reston Parkway”, without limiting the lateral distance from the
Dulles Toll Road. Furthermore, many property owners who had
“paid to play” had exempted themselves from the proposed district
during the secret process that led to the final petition. In fact, there
were no properties included in the Petition west of Wiehle Avenue,
other than a spurious extension along the public right of way.

6) The notice failed to describe the amount of tax, which was
stipulated in the statute as being from $.20 to $.40 per $100 of

assessed value.
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CONCLUSION

The Court should grant this Petition for Appeal.
The standards for contiguity which would entitle appellants to
summary judgment for such noncontiguity for an annexation case are

well established under Allfirst. Since that and other cases cite the public

rationale for treating notice and other standards similarly for annexation
and zoning cases, this Court should extend the same reasoning to the
establishment of a transportation district.

The notice provisions that govern the requirement for public
hearings are in place for valid due process reasons, to give the citizenry
adequate time and information to evaluate the merits of any proposed
changes in their communities. The procedure by which transportation
districts are established should be at least stringent in terms of public
participation. This is particularly important where the planning
commission is not part of the process and where the public hearing can
be- and here was- one-meeting rubber stamp of a petition prepared in
private by a group of self interested promoters. These promoters made
it very clear from the start that the boundary drawing process was a

“pay to play” scheme.
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It should be noted that this Court has previously noted that
“greater restrictions are placed on the taxing power than are placed on
the exercise of most other types of legislative power.” Marshall v.
NVTA, 275 Va. 419 at 434. Therefore, the requirements for contiguity
and notice should be construed at least as strictly as with the
annexation and zoning cases cited above. This is especially important
when such a tax district, once established, is as a practical matter
impossible to get out of for the indefinite future (Va. Code 33.1-445)
Zoning, on the other hand, is easily changed on an ad-hoc, one-off
basis.

Respectfully submitted,

PARKRIDGE 6 L.L.C.
WFLP-HL.L.C

By counsel:

L/ A

Christopher W. Walker, VSB #35491
10740 Parkridge Blvd.

Suite 110

Reston, VA 20191

Phone: (703) 758-3807

Facsimile: (703) 391-0909
cwalker@cwalker.com

Counsel for Appellants
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ADDENDUM



FAIRFAX COUNTY,/” ~TICE
Da
Fehruary_ 23, 2004

Public’ hearing before the Board of
Supervisors .of Fairfax County, Vir-
infa to be held-in the Board Auditor- | |
um' of the Fairfax County Govermn- | |
ment Center, 12000 " Government | |:
Center Parkway, Fairfax, Virginla. g

TIME SUBJECT S i

6:00 P.M. Public hearing on the ques-
tion of whether to create a Phase |
Dulles Raill Transportation Improve-
ment District substantially as pro-
posed in an amended petition submit-
ted to the Board by ownérs of
commercial and industrial properties
- within the proposed district as?ro-
vided in Chapter 15 of Title 33.1 of the
Code of Virginia, as amended. The '
.proposed district would include prop- { ;
erty in the Tysons.Corner area and ||
along both sides of the Dulies Toll ||
Road from Tysons Corner. to a point |:
between ‘Wiehle Avenue and Reston
Parkway. If the Board creates the pro--
posed district, the Board may levy-
and collect an anntal special im-
provements. tax on taxable real prop-
erty’ within the district to fung the
transportation improvements de-
scribed in the amended petltion: Ap-
plicable law provides that the hearing |-
shall consider whether the residents
and owners of real property within
the. proposed district would benefit
from the establishment of the pro~
posed district, and provides further {:
that all.interested persons who either {;
reside in of own taxable r_ealﬂprope !
within the Rtroposed district shall |
have the right to- appear and show
i} cause why any property or properties
i § should not be Included in the pro-
{:osed district. Jn addition, owners of
axable real property located outside
the boundaries of the district as pro-
posed by the amended petition but
near those boundaries should partic-
ularly take riotice that said Board, fol-
iowing the hearing, is empowered by -
law to pass a resolution creating the
district which’ shall be. reasonably
consistent with the amended peti- |
tion, but said Board Is not necessarily
required to adopt boundaries for tha
district exactly as proposed in the
amended petition: :

Afl persons wishing to present their
views on these subjects may call the | |
Office -of the Clerk to-the Board at { | -
(703) 324-3151 to be placed on the ||
Speakers List, or may appear and be { | TR
heard. As required by law, copies of- o
the full text-of the amended petition 1| - I
.are on. file and may be examined at | | L,
the Office of the Clerk to the Board of ‘ R
Supervisors, Suite 533 of the Fairfax | [
County .Government Center, 12000 | |
Government Center Parkway, Fairfax, | |
Virglnia. For the convenlence of the.
. Fubhc, copies may also be distributed
¢ the Cpun%‘s Regiorial and Commu-
nity PublcLibraries. . - ]| B
Fairfax  County surrﬁorts the -
-Americansy with Disabilities Act by
-rnaking reasdnable. accommodations
for persons with disabilities. Open
captioning will be provided in thé
Board Auditorium. For sign Ianglgjge
interpreters or other accommoda- || ..
tions, please call the Clerk's E)fﬁceE :
703-324-3151, TTY: 703-324-39063 a
Jeast fivé days in advance of the pub-
lIc hearing. Assistive listening devices: { |

s ST







