











ASSIGNMENTS OF ERROR

The trial judge incorrectly validated the bonds resulting from the
attempted securitization of the Dulles Rail Phase One Transportation
Improvement District despite the fact that no public referendum
approving such financing had occurred, contrary to the Virginia
Constitution, Article VII , Section 10(b), , and the Virginia Public
Finance Act (Code § 15.2-2600 et. seq.).

The trial judge incorrectly ruled that the project proposed to be
financed by the bonds (an extension of a money losing urban railway
system) was not a proper facility that could legally be financed by the
Fairfax County Economic Development Authority under the Industrial
Development and Revenue Bond Act (Code §15.2-4900 et. seq. ).
The trial judge incorrectly ruled that Va. Code 15.2 2653 which
purports to authorize public officials to proceed in litigation against the
citizenry of a county of this Commonwealth does not inherently violate
the Due Process Clause of the Fourteenth Amendment of the United
States Constitution and Article | § 11 of the Constitution of the
Commonwealth. At a minimum, when the public officials file a motion
for judgment against the people they were elected to represent, the

Court must require the appointment of counsel to independently and



vigorously represent all the taxpayers, citizens and property owners
of Fairfax County, funding for reasonable conduct of discovery, the
employment of expert withesses and other reasonable costs of
litigation. This error does not require a determination that The EDA
or Fairfax County acted illegally or that the agreement between
Fairfax County and the Washington Municipal Airports Authority is
proper and legal; all that is required is a recognition that this course of
action — the Motion for Judgment by the EDA against the Taxpayers,
Citizens and Property Owners of Fairfax County — seriously
implicates the public interest to the extent necessary that the citizens
have a legitimate opportunity to mount a competent defense. No one
citizen has sufficient pecuniary interest to act on behalf of the
defendant class; it is the defendant class that has the interest.

The trial judge failed to grant appellant’'s demurrer on the grounds that
the District Commission and the EDA have failed to follow their
required procedure, and on the grounds that a bond validation for an
amount that is not specified, is not permitted under the Industrial
Development and Revenue Bond Act.

QUESTIONS PRESENTED

Did the convoluted arrangements between various artificially created



subunits of the Fairfax County government constitute an end-run
around the requirements of the Public Finance Act and the Virginia
Constitution, Article VII, Section 10 (b)? [Error 1]

Do the list of approved facilities under the Industrial Revenue Bond
Act (Va. Code §15.2-4902) have any practical meaning, or can the
explicit requirement only for certain types of projects, almost all of
which formally described are income producing, conformant to Va.
Code §15.2-2608, be bypassed thru the procedure of loaning money
to a governmental subunit which has the apparent freedom from
complying with the definition of suitable facilities? [Error 2]

Does the importance of representing the huge class of statutory
defendants, the 1,000,000 residents of Fairfax County, combined with
the insignificant pecuniary interest of each of these statutory
defendants, require as a matter of due process the appointment of a
special counsel to adequately represent the interests of all the
statutory defendants, under Va. Constitution Article |, section
11?[Error 3]

Is it fatal to a bond validation that the applicant EDA did not follow
required procedure, and when the amount of the bonds asked to be

validated is indefinite? [Error 1]



STATEMENT OF THE CASE

This case raises issues of the validation of bonds proposed to
be issued by the Economic Development Authority of Fairfax County,
Virginia arguably outside the scope of permitted facilities permitted an
economic development agency and without necessary public approval of
the debt under the Virginia Constitution. The appeal also raises the issue of
proper representation of the public interest.

STATEMENT OF FACTS

In the late fall of 2003 and the early spring of 2004, a self interested
group of private landowners (“LEADER?”, the Landowners Economic
Alliance for the Dulles Extension of Rail), sponsored by large landowners in
the Tysons Corner area, attempted to obtain the necessary approval of
commercial and industrial property owners in Tysons Corner and along the
Dulles Toll Road out to Route 28, for a transportation tax district (“District”)
according to newly enacted Virginia legislation (Code § 33-1-430 et seq).

LEADER was a voluntary group sponsored by the large landowners
in “Tysons Corner”, an ill-defined area, whose objective was the upzoning
of their Tysons land, with a potential increase in land values of several
billion dollars. Their “pitch” to private landowners was that in return for a

“place at the table”, priced at $30,000 per year, cooperating landowners



would obtain the right to determine the boundaries of whatever tax district
ensued. In connection with this effort, LEADER hired two former Virginia
governors, Chuck Robb and Linwood Holton, as lobbyists.

In November, 2003 the Town of Herndon, a necessary part of the
proposed tax district, turned down participation. A hasty redraw of the non-
Herndon portion of the District included just enough property in Reston to
justify including the Dulles Toll Road in the local funding package they were
promoting to the Federal Transit Administration (“FTA”). The petition stated
that the contribution of the special tax district would be 24.6% of the total
cost of Phase One of the rail project. The $400,000,000 cap on the taxes
collected divided by 24.6% yields a total approved cost for Phase One of
just over $1.6 billion, and these numbers were embedded in the petition
signed by many of the landowners. The Dulles Toll Road contribution was
capped at 25% or $400,000,000(The figures for the Toll Road in the
promoters latest submission for the entire Dulles Rail package is 57%, or
$1.8 billion, and 75% for Phase One and Phase Two (Reston to Dulles
Airport, or $3.2 billion).

In the five years 2004-2009, the cost of Phase One of the project
went from the $1.6 billion figure mentioned in the Petition approved in 2004

to $3.2 billion as signed off with the Federal Transit Administration.



On February 23, 2004, pursuant to Va. Code § 33.1-431, the Fairfax
Board of Supervisors approved the smaller Phase | Dulles Rail
Transportation Improvement District (“Rail District”) as proposed by the
privately drawn up petition.

The Petition specifically authorized the Fairfax Board to “levy and
collect the annual Special Tax on taxable real estate zoned for commercial
or industrial use or used for such purposes and upon taxable leasehold
interests within the Rail District.”

The Fairfax Board’s authority to tax real property in the Rail District is
derived from Va. Code § 33.1-435, which grants the same taxing authority
to local governmental bodies that approve transportation districts through
Va. Code § 33.1-431.

Thereupon, in 2004, 2005, 2006, 2007, 2008, and 2009, the Fairfax
Board approved and Fairfax County levied a tax equal to twenty-two cents
($0.22) per $100 of assessed value upon all commercial and industrial real
property and taxable leasehold estates within the Rail District, excluding all

other otherwise taxable interests in real property located within the Rail
District.

To date approximately $110 million has been collected by Fairfax

County, deposited in a special Fund 121.



The Dulles Rail project sponsor at this point is the Washington
Metropolitan Airports Authority (“MWAA”), which has no experience in
building heavy rail or in operating a toll road. Indeed, MWAA is suffering
from massive cost overruns on a much simpler project, the people mover
tunnels to connect the various terminals at Dulles Airport.

It should also be noted that consistent with the history of this
promotion to date, it continues to be produced behind closed doors. MWAA
has declared itself free from Virginia procedural law and state and local
FOIA requirements, and conducts all its business relative to the Dulles Rail
project in secret, in executive session, the minutes and results of which are
not made public. Having life and death responsibility over the entire Dulles
Corridor, Virginia’'s #1 business destination, via its unfettered ability to set
and raise tolls with no limit, this secrecy and lack of accountability is
unacceptable and not consistent with the enabling statute setting up MWAA
(Va. Code § 5.1-152 et. seq.)

Extensive private communications and unadvertised interactions by
LEADER and Hunton and Williams, the lobbyist law firm pulling the strings
for the promoters and compromised Fairfax Board of Supervisors, then
headed and dominated by the conflicted Gerald Connolly, took place and

are among the exhibits forming part of appellant’s complaint.



According to the latest projections by the project supporters, 57% of
the resources will be derived from the Dulles Corridor, which stretches 3
1/2-10 miles from Tysons Corner, where 80% of the Phase | money will be
spent. This obvious inequity needs to be corrected, and was never
intended by the drafters of Va. Code § 33.1-430 et seq.

In June of 2009, the citizens of Fairfax County were sued by the
Fairfax Economic Development in a bond validation suit. On August 28,
2009, the Circuit Court signed an order validating the issuance of “more
than $400 million” in bonds (the exact amount has not been specified).
Appellants filed a notice of appeal, and this petition for appeal, under Va.
Code §15.2-2656, in a timely manner.

STANDARD OF REVIEW

The standard of review of constitutional questions is de novo.

ARGUMENT

l. THE FINANCING REQUESTED ($400,000,000 PLUS AN
UNDETERMINED AMOUNT OF ANCILLARY FEES AND
RESERVES) IS CONSTITUTIONALLY COGNIZABLE AND
REQUIRES VOTER APPROVAL UNDER THE PUBLIC
FINANCE ACT AND THE VIRGINIA CONSTITUTION

Appellees mention the important precedent in Dykes v. Northern

Virginia Transportation Improvement District, 242 Va. 352 (1991).

However, the facts herein are distinguishable from Dykes. In addition, it



must be noted that the initial Dykes decision supported the taxpayers, and
it was only on a rehearing with different personnel that the Supreme Court
reversed itself and voted 5-4 to allow support the bond issue without voter
approval. It is a weak, inapposite, and arguably outdated precedent.

Dykes involved the issuance of Northern Virginia Transportation
District Commission Fairfax County Transportation Contract Revenue
bonds “in an amount not to exceed $330,000,000.” (Compare that
language with the requested authorization to issue “more than
$400,000,000” in EDA bonds—there is no stated limit in this validation
other than the blue sky!)

The purpose of the bonds from Dykes was to start the construction of
the Fairfax County Parkway.

The important distinction between this validation and Dykes is that
the latter involved the obligation of Fairfax County in effect to itself, since
all the money contemplated to be spent was to be in Fairfax County and
the entire length of the highway was in Fairfax County. If Fairfax did not
make a bond payment, then all that would happen is that future segments
of the Parkway would be delayed. (Indeed, 20 years later, the Parkway still

has not been completed).



The same circumstance exists with the Fairfax County government
building and the parking garages built by Fairfax. If the bonds issued by
EDA were not honored, the County would simply halt construction OF ITS
OWN PROJECTS until alternative financing could be secured. The same
circumstance exists for the Route 28 project: the various phases are still
not completed 15 years after that project was started.

Here, there are binding monetary AND SCHEDULING obligations to
outside parties—parties other than Fairfax County and its agents,
governmental subsidiaries such as the EDA and the Phase | Dulles Rail
District Commission. MWAA, the federal government and FTA, and even
Arlington County (where the extension begins) are all parties who could
sue to enforce the terms of the financial AND SCHEDULING commitment
of 16.1% of the total cost of the Phase | Dulles Rail extension. MWAA, for
example, by statute has the capacity to sue and be sued (Va. Code §5.1-
156).

The plaintiffs have apparently conceded that a valid obligation exists
directly from Fairfax County to third parties. The language of the complaint
published in the newspaper (Notice, appellee’s exhibit) says:

“The county has made a financial commitment to the expansion of the

Washington Metropolitan Area Transit Authority’s transportation

system, known as Metrorail, in an amount of more than $400,000,000
for a portion of the cost of an extension of approximately 11 miles
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(paragraph 4 of the Complaint and Motion for Judgment, published
Notice, as appellee’s Exhibit).

“The County’s financial commitment is evidenced by its obligations to
the Metropolitan Washington Airports Authority (“MWAA”) within the
agreement to Fund the Capital Cost of Construction of Metrorail in the
Dulles Corridor entered into as of July 19, 2007” (paragraph 5 of the
Notice, appellee’s Exhibit)

“Pursuant to the Funding Agreement, MWAA has undertaken

responsibility for construction of the Phase | Project and the County

has agreed to provide 16.1%, or over $400 million, towards the cost
of constructing the Phase | project (paragraph 6 of the Notice,
appellee’s Exhibit)

The County is not only obligated directly to MWAA, but also indirectly
to the Federal Government under the Full Funding Grant Agreement
("“FFGA”) (Appellant’s exhibit). Accordingly, the Federal Transit
Administration, (“FTA”), the grantor of $900 million in federal money, is in
effect a third party beneficiary of the County’s commitment.

It was an explicit requirement of the FFGA that Fairfax provide
ironclad evidence of its full faith and credit commitment as part of the Local
Funding required by the FTA. The FTA has always been nervous about the
extent of local funding, rating that part of the Dulles Rail application no
better than a low-medium (next to the bottom) rating for “local financial
support” during various phases of the evaluation of this project.

It might be noted by the court that there is no guarantee that all the

parts of the Phase | Dulles Rail Transportation Improvement District will
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survive intact in its present form. There are now two challenges to this
District pending before the Virginia Supreme Court.

Earlier this year Parkridge, representing itself and taxpayers similarly
affected, filed with this Court an Amended Complaint challenging the
propriety of the establishment of the Special Transportation District. The
case number is Fairfax CL 2009-2083. Following Circuit Court Judge
Jane Roush’s granting of a demurrer on June 26, 2009, the case is
currently on appeal to the Virginia Supreme Court. The grounds for the
challenge is the handing down by the Virginia Supreme Court of two
cases since the establishment of the Special Tax District, the first
requiring proper notice to those affected by or included in the proposed
Special Tax District, and the second requiring contiguity in the
composition of special districts requiring majority (more than 51% by
land area or assessed value) consent to their establishment and

operation.(Gas Mart Corp. vs. Board of Supervisors, 269 Va. 334

(2005). The Dulles Rail Phase | Transportation Tax District is composed
of two pods separated by 3 1/2 miles; the required 51% consent of the

western pod was never obtained, despite the plain statutory language of
VA. Code §33.1-431 (A) requiring 51% of owners “within the boundaries

of the proposed district.”

12



Another count in the same complaint was that the notice
provisions of the Special Transportation District was defective, following

the Supreme Court’s ruling in Allfirst Trust Company v. County of

Loudoun (Loudoun County downzoning), 268 Va. 428 (2004). If the
Supreme Court agrees with plaintiffs in that suit, all subsequent
procedure, including the establishment of the Special Transportation
District, becomes moot, in line with the Allfirst ruling. Both cited cases
were handed down after the date of establishment of the Phase | Special
Tax District on February 23, 2004.

Furthermore, an unrelated group, FFW Enterprises, in Fairfax CL
2009-13918, has filed suit against the Tax District on the grounds that the
Virginia Constitution does not permit a differential rate of taxation on
commercial and industrial properties as opposed to other classes such as
retail, residential, and planned community development. (Virginia
Constitution, Article X, Section 1).

Regardless of the continued validity of the taxation of the Special
Transportation District, Fairfax County remains obligated to MWAA and
by implication the federal government and the FTA for its 16.1% share of
the capital cost of Phase | of the Dulles Rail project, about $525,000,000

in total.
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We emphasize the key point from Dykes: “Was there imposed an
enforceable duty or liability on the County?” In Dykes, there was none (it
was a self dealing with a conglomeration of existing governmental units).
The Northern Virginia Transportation District Commission (“NVTDC”) was
composed of three cities and four counties (Falls Church, Alexandria, and
Fairfax, and the counties of Arlington, Fairfax, and Loudoun). NVTDC had
no recourse against the counties if yearly appropriations were not made,
since the obligations were to themselves. If the obligations sold by the
Commission were not honored, there were no repercussions. The project
would just be stretched out. In Dykes, the court held that debt issued by
the NVTDC did not involve a “binding and direct commitment”.

Here, there are a number of affected third parties with absolutely
enforceable legal rights.

There is also a difference in the composition of the issuing entity. In
Dykes, it was the NVTDC composed of various cities and counties. Here,
the issuer is the Phase | Dulles Rail Transportation Improvement District
Commission. This entity consists of four members of the Fairfax County
Board and one additional member, the Chairman of the Commonwealth
Transportation Board or his designee. (Plaintiff's Exhibit, Petition, page 6).

In effect this District Commission is a wholly owned subsidiary of Fairfax
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County as represented by its Board. The County might just as well be
issuing the bonds directly. The sole reason that the Commission exists is
for the convenience of the County in quickly bypassing the public approval
requirements of the Public Finance Act and the Virginia Constitution.

The structure advertised in the Public Notice (appellee’s exhibit) is
evidence of the Rube Goldberg structure enacted to evade simple voter
approval. The EDA will issue bonds to the public (loan 1) and then re-loan
this money to the District Commission (loan 2), followed by the District
Commission’s “undertaking to repay its loan from EDA by requesting the
County to make payments from the Special Tax Revenues collected, in an
amount sufficient to pay debt service on EDA’s bonds.” However, the terms
and conditions of loan 2 are nowhere in evidence. The sole draft loan and
trust agreements are the EDA documents. Any agreement with the District
Commission is just an agency agreement by and between totally controlled
and artificial subentities of Fairfax County. Although the trail judge appears
to have found a loan rather than a grant arrangement for “loan 2”, all the
normal indicia of a loan are absent: a written note, security, maturity,
interest, payment dates, remedies on default, amounts, to name just a few.

Accordingly, there is no conformity with Va. Code §15.2-4905 (13).
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Article VII, §10(b) of the Virginia Constitution imposes a procedure
on localities who propose to indenture future taxpayers with debt. The
procedural safeguards are found in Va. Code §15.2-2606 and -2607.

In resolving the cognizability of this debt under the Virginia
Constitution, the court must ask itself: Is there any more applicable set of
facts that would invoke the debt constraints of the Virginia Constitution? If
these set of financings are not cognizable, what would be?

The Constitution has not been repealed and must be given continued
relevance even as tax and spend politicians try to hide their profligacy
behind special purpose structures in the same manner as landed Jeffry
Skilling of Enron in jail. The Virginia Constitution is the most important of all
the references involved in this case. These public approval requirements
were put into the Constitution of Virginia and most states in the 19"
Century to correct abuses which caused many debt issuing governmental
entities to default with much taxpayer suffering. These provisions are just
as relevant today.

The magnitude of this voter-approval evasion is staggering. The EDA
is seeking authority to issue “more than $400 million” in debt. We know that
16.1% of the official Phase | cost of $3.2654 billion is $525,000,000. So the

County is already short at $400 million. Phase Il of Dulles Rail will cost at
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least as much as Phase |I. The County has also additionally informally
obligated itself to provide $90 million in subsidies to a parking garage at
Wiehle Avenue, the current western terminus of the Phase | extension. So
the total cost to the County is more than $1 billion upfront plus about a 40%
share of the $120 million annual operating deficits which will have to be
paid under the WMATA compact by the County on account of the
extension.

This is too much money to escape voter approval. Assuming that
Fairfax is planning to involve EDA in the other financings mentioned in the
preceding paragraph, the EDA debt obligations will double.

The “subject to appropriation” language employed in the bonds
issued in Dykes, it must be recognized, is somewhat of a ruse. Regardless
of the language in public sector agreements, the usual anti-deficiency laws
and termination for convenience clauses prevent one session of a
legislative body from foreclosing the ability of a successor to change or
alter many, if not most, commitments to contractors and public agencies.
When there is a specific contractual commitment to an outside third party,
though, the US Constitution forbids the alteration of the terms of a contract.
That is the situation with Fairfax in this proceeding. If a future Board of

Supervisors reneges on the Phase | Dulles Rail Funding Agreement, the
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taxpayers of Fairfax County will be called upon to remedy the deficiency.
That is the understanding of both MWAA and the Federal Government, and
undoubtedly Bechtel, the manager of the project, and its subcontractors.

It must be noted that plaintiffs do not object to the yearly payments of
the Phase | petitioning taxpayers to the County (at least in this proceeding;
note the other challenges pending, listed above). Nor do plaintiffs allege a
breach of the Phase | petition, which capped the contribution of the Phase |
taxpayers at $400 million. (The EDA now wants to issue $400 million in
bonds plus unspecified extra costs even though it has already collected
$120 million in taxes from 2004 to date).

The County could sit back and collect their Phase | taxes each year.
By the time Phase | is operational, the County would have collected 2/3 of
the $400 million cap. That is what it should do—not securitize the debt and
impose a layer of extra costs on Defendants and members of the Phase |
district.

It is not correct to view the transportation district statute (Code 33.1-
430) as superceding or trumping other provisions of the Virginia Code or
the Virginia Constitution. In fact, 33.1-446 explicitly states: “Any court test
concerning the validity of any bonds that may be issued for transportation

improvements made pursuant to this chapter shall be determined pursuant
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to the Public Finance Act of 1991 (Va. Code §15.2-2600 et. seq.)
Presumably that reference points directly to Va. Code §15.2-2607 and its
requirement for the approval by the majority of the qualified voters of the
locality.

Without this court’s disapproval, a cookie cutter formula will have
been created to subvert the public approval requirements of the Public
Finance Act and the Virginia Constitution. For example, a county Board
might be dominated by a group that wants to promote, say, an amusement
park, or horse racing facility. The landowners that would benefit from this
arrangement form a special improvement district with a transportation
element. They set up a commission as here dominated by the board level
nominees; indeed, nominating themselves if needed. Thru their
development authority, they issue bonds and get them validated. The net
result is that a small controlling group on a Board of Supervisors will have
indebted a generation of taxpayers to a project that may only enjoy the
support of benefited insiders and be opposed by the vast majority of voters
who are taxed to support the insider promotion.

Note that the bonds sought to be validated in this instance are greater
in quantity than any conceivable revenue deriving from just the

transportation district ($400,000,000). The amount of this excess, however,
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is not specified. Nor is it apparent how the County will guarantee the
excess under its commitment to fund 16.1% of the cost of Phase One rail, if
not from more bonds.

The court’s decision is Marshall v. Northern Virginia Transportation

Authority, 276 Va. 419, should be noted. In that case the Court invalidated
a tax based on a much more representative body that the Metropolitan
Washington Airports Authority who will be the ultimate recipient and
spender of the funds raised from the EDA bonds. The Court described the
taxing and spending entity as follows:

In 2002, the General Assembly created NVTA as a political
subdivision of the Commonwealth. (Code § 15.2-4830). NVTA
encompasses the Counties of Arlington, Fairfax, Loudoun, and Prince
William, and the Cities of Alexandria, Fairfax, Falls Church,
Manassas, and Manassas Park ("the Northern Virginia localities")
which are designated by name in the statute. (Code § 15.2-4831).
The governing board of NVTA consists of 14 voting members and two
non-voting members. (Code § 15.2-4832).

The voting members of NVTA' s governing board are the chief
elected officers of the governing body for each named county and
city, two members of the House of Delegates appointed by the
Speaker of the House, one member of the Senate appointed by the
Senate Committee on Rules, and two citizens appointed by the
Governor, all of whom reside in the nine localities embraced by
NVTA.(Code § 15.2-4832). Any chief elected officer of a governing
body of a member city or county may name a designee, but each
such designee must be "a current elected officer" of the applicable
governing body. Decisions of NVTA must be approved by a "super-
majority" of the voting members. (Code § 15.2-4834).
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Despite the requirement for both voting members and designees
having been elected described in the last sentence quoted above, this
Court decided that NVTA itself was not elected and therefore lacked the
power to impose a regional transportation tax.

Here, the recipient and spending authority- MWAA- is even more
remote from the taxpayers than was the case with the NVTA. Virginia Code
§5.1-155 provides as follows:

A. The Authority shall consist of thirteen members: five appointed
by the Governor of the Commonwealth of Virginia, three appointed by
the Mayor of the District of Columbia, two appointed by the Governor
of the State of Maryland, and three appointed by the President of the
United States. Members representing the Commonwealth of Virginia
shall be subject to confirmation by the Virginia General Assembly. For
the purposes of doing business, seven members shall constitute a
quorum. The failure of a single appointing official to appoint one or
more members, as herein provided, shall not impair the Authority's
creation when the other conditions thereof have been met.

B. Members shall (i) not hold elective or appointive public office,
(i) serve without compensation, and (iii) reside within the Washington
Standard Metropolitan Statistical Area, except that the members
appointed by the President of the United States shall be registered
voters of states other than Maryland, Virginia, or the District of
Columbia. The members of the Authority shall be entitled to
reimbursement for their expenses incurred in attendance upon the
meetings of the Authority or while otherwise engaged in the discharge
of their duties.

C. Appointments to the Authority shall be for a period of six years.
However, initial appointments shall be made as follows: each
jurisdiction shall appoint one member for a full six-year term, a
second member for a four-year term, and, in the case of the
Commonwealth and the District of Columbia, a third member for a
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two-year term. The Governor of Virginia shall make the final two
Virginia initial appointments for one two-year and one four-year term.
The President shall make subsequent appointments for six-year
terms. The President shall make one of the initial appointments
pursuant to the Metropolitan Washington Airports Amendments Act of
1996 for a four-year term.

D. Eight affirmative votes shall be required to approve bond
issues and the annual budget of the Authority.

For this reason, it is even more important that citizens have the right
to approve these massive expenditures, which will be spent by not only a
non-elected authority entity, but a nonrepresentative and nonaccountable
one.

The issue of whether MWAA has the statutory power to exact a tax,
and whether the “tolls” they are raising on Route 267 are now in fact taxes,
contrary to Va. Code §33.1-287 of the Revenue Bond Act, which underlay
the financing of Route 267, and contrary to the Marshall result, is not before
this Court at this time. It is a lead count in a Federal challenge to the
continuation of tolls, rather than their cessation and the refund of excessive
tolls to those who have been overcharged to date. For further details,

consult Parkridge 6, LLC vs. USDOT et. al., U.S. District Court of D.C.,

1.09-cv-01478 (2009).
What this entire process is attempting to do, as designed by the

promoters, is to bypass a local referendum which could be summed up in
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two possible votes: “no train and no tolls, or train and tolls.” The promoters
are afraid that the local voters would select the latter of these two
alternatives in an open public vote. This process would subvert the
objective of the insider promoters.

When the Virginia Constitution was adopted in 1971, there were not
the financial “innovations” that have done such harm to the US and
international economies. Among these “innovations” are long-term, zero
coupon bonds (where the principal, often payable in 20-30 years), is
inflated to include the accrued interest. Alternately, there are tiered
structures where some series of bonds pay very little interest rates at first,
then increase dramatically over time.

The imposition of these bonds over periods that can span decades
create a moral obligation on the part of a local government such as a
county to honor the payments. The structure of the bonds in terms of series
and payment schemes is not restricted by any terms of either the Public
Finance Act, the Industrial Development and Revenue Bond Act, or the
State Revenue Bond Act. Yet the effect is even worse than the ability to
obligate a future elected body in violation of custom and anti deficiency
policy. While the governing body of a county may not fetter the ability of

future governing bodies to increase, or decrease, a particular tax, the
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existence of long term bonds by what has been in effect a subsidiary of that
county may accomplish the same result. Surely this is not the intended
result of the requirements for public approval of obligations under the
Public Finance Act and the Virginia Constitution.

To sum up, there are two significant facts that distinguish this case
from Dykes and mandate public approval. First, the County is in effect
dealing with itself in that the issuing entity is really the District Commission
for the Phase | Dulles Rail Tax District (thru the EDA), in effect wholly
controlled subsidiary of the same County. As such, the County and EDA
are not entitled to take advantage of the language contained in Va. Code
§15.2-4905 which talks about transactions with [independent] government
entities. Second, the County has enforceable legal obligations to outside
third parties, which takes the obligations out of the “subject to
appropriations” category.

When all is said and done, and the series of step transactions put
together, MWAA, an unelected body, ends up with the taxes which is then
hypothecates in a serious of bonds some of which does not mature until
2046- 37 years in the future. This is far beyond any term which is normally
proposed in a bond issuance which receives voter approval, and obviously

far beyond the obligation period under the Virginia Constitution, 2 /12
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years (Article X, § 7).

It must be noted that this 1/3 of a century bond obligation payable by
the citizens of Fairfax may be imposed by a supermajority of 8 of the 13
members of the MWAA Board. In theory, these 8 people could all be non-
Virginians. This is hardly an example of acceptable representative
government as articulated by the
Virginia Constitution.

If this type of artificial structure is not recognized as an illegitimate
end run around the Virginia Constitution, than that section of the
Constitution might as well be repealed.

II.  THE “FACILITY” PROPOSED TO BE FINANCED BY THE

FAIRFAX ECONOMIC DEVELOPENT AUTHORITY DOES

NOT FALL WITHIN THE CLASS OF PROJECTS WHICH THE
EDA HAS STATUTORY AUTHORITY TO SUPPORT

The Fairfax Economic Development Authority (“EDA”) has the
following language on its web site:

“In order the qualify, a facility must be one of the following (1) a non-

profit 501-(c)(3) entity, or (2) a for-profit “manufacturing facility”, as

defined by the IRS Code.”

The proposed borrower (The Phase | Dulles Rail Transportation

Improvement District) is neither.
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It is true that the EDA has financed the construction of the County
Office Building, two parking facilities, the Fairfax County Parkway, and
various phases of the Route 28 highway construction. However:

1) These uses are authorized by various sections of Va. Code §15.2-
4902. They concern structures physically located within Fairfax
County and owned by the County, or operated under contract to the
County on terms the County can negotiate and control. The financing
under consideration, in contrast, is owned by some other entity: either
MWAA or WMATA, on land leased from the federal government in
part, and Fairfax County has no control over either the initial cost, or
the operating deficits that are planned into the Dulles Rail promotion.
In fact, subject only to the terms of the Cooperative Agreement
between MWAA and Fairfax of June 2007, which pertain almost
exclusively to details of initial construction, Fairfax has no control over
the use of its money, indeed no say whether the money is used in
Fairfax or not.

2) To the extent the projects listed on Attachment E are not squarely
within the definition of “Authority facilities” or “Permitted Facilities”, as
defined in the Virginia Code, they were never challenged in court, so

their precedential value is minimal.
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3) A review of the enabling legislation, Va. Code §15.2-4902, which
catalogs the definition of allowable and financeable “Authority
Facilities” or “Facilities”, nowhere mentions the financing of urban
railway systems or builders of urban railway systems. In contrast, the
types of projects for which Economic Development Authorities are set
up are typically income producing projects—ones that are designed
to produce enough gross profit to generate interest and principal to
repay the bonds issued. While some revenue neutral projects have
been financed (such as a few roadways), there has never before
been a project financed thru the EDA which is designed to lose
money from day One.

4) Va. Code §15.2-2618 provides: The governing body of any locality
may, in accordance with the provisions of Article Vii, Section 10 of the
Constitution of Virginia, issue bond for any revenue-producing
undertaking.” A money-losing rail system is not a revenue producing
undertaking within the meaning of this statute.

It should be noted that regional transportation facilities of this type
usually need voter approval. In Los Angeles, Seattle, Denver, Phoenix, and
San Jose, similar projects went to referendum and are supported by

regional taxes where the vote was positive. The original WMATA compact
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and the associated borrowing was approved in popular votes in every local
jurisdiction (except for DC and Alexandria, which had no referendum
procedure). A substantial WMATA extension, as here, deserves the same

protection for the taxpaying public.

. IN VIEW OF THE MAGNITUDE OF THE PROPOSED
FINANCING (SOON TO DOUBLE THE EDA'S BALANCE
SHEET), THE SHORT TIME FRAME, THE LACK OF PROPER
DOCUMENTION BY THE APPLICANT, THE PECULIAR
STATUS AND NEEDED RESEARCH ON THE FUNDING
PRACTICES FOR FAIRFAX FOR WMATA (THE
WASHINGTION METROPOLITAN AREA TRANSIT
AUTHORITY), IT IS A DUE PROCESS REQUIREMENT THAT
A SPECIAL COUNSEL BE APPPOINTED TO REPRESENT
THE INTERESTS OF THE TAXPAYER DEFENDANTS

A. THE CODE OF VIRGINIA § 15.2-2653
UNCONSTITUTIONALLY FAILS TO PROVIDE FOR
REPRESENTATION OF THE PUBLIC INTEREST

In this remarkable procedure, unelected officials of a quasi-
governmental organization, the EDA of Fairfax County, has sued the
taxpayers, et al, the very people they owe a fiduciary duty to represent.

The attorneys the EDA and Fairfax County employ for this purpose are paid
by the very people who are being sued. This inherent conflict of interest is
not in least mitigated by any provision for the representation of the public
interest by any public attorney (such as the Attorney General or

Commonwealth Attorney) or a specially appointed county attorney.
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The nature of this action demonstrates that this action is inherently
adverse to the public’s interest. While the Code of Virginia 15.2-2650
provides for an opportunity for individual members of the defendant class
to appear and defend, this opportunity falls short of providing
for actual representation for the general public of Fairfax County.

In In re Petition for the Appointment of Church Trustees, 20 Va Cir.

199, 1990 Va. Cir Lexis 157 (Cir Ct Loudoun 1990) the court dismissed a
petition for appointment of trustees because the public interest was
implicated and no provision was made for the representation of the public
in the matter before the court. The court’s action was predicated upon “the
need for a public representative to defend the public interest involved.”
Accordingly, unless and until a public representative is appointed to defend
the public interest this matter should likewise be dismissed.

No one individual has a sufficient pecuniary interest in the complex
issues of law and fact raised in this litigation to warrant the extraordinary
expenditure of funds and time necessary to defend the public interest in
this case. The undersigned defendant, while under the current
circumstances of duress, has appeared, answered and defended his (and
only his) interest in this matter, the public remains completely

unrepresented.
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The protection of due process of law is guaranteed to the citizens of
this County by the Constitutions of the United States and this
Commonwealth. It is axiomatic that the principles of due process require
notice and an opportunity to be heard. In certain cases, due process also

requires the appointment of counsel. McNeal v. Culver, 365 U.S. 109

(1960). Due process is generally measured under the totality of
circumstances.

The undersigned defendant is only able to locate one case which
require appointment of counsel in circumstances similar to the present. In
On July 23, 1997 the Industrial Development Authority of Loudoun County,
Virginia and the Board of Supervisors of Loudoun County, Virginia filed a
motion for judgment (Law 19413) against the Taxpayers et al of Loudoun
County to validate the issuance of bonds by the IDA. Numerous taxpayers
appeared before the Court. Judge Carlton Penn found that indeed the due
process rights of the defendant class was implicated by the IDA’s validation
action and found that counsel should be appointed at public expense to
defend the interests of the taxpayers, citizens and property owners of
Loudoun County. While individual defendants were in discussion with the
Attorney General regarding appointment of a special representative the IDA

and Board of Supervisors plaintiffs filed a motion to non-suit, which was
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granted prior to appointment of counsel. This ruling was widely reported in
the local and regional news but because of the extraordinary expense,
individual taxpayers did not make provision for a court reporter.

But even setting aside the Loudoun case, it is rare that elected public
officials, or unelected officials for a unit of government sue, as a named
class, all the people they have a duty to represent. In such circumstances,
resort to the general principles of citizen empowerment is necessary to
guide the application of the principles of due process.

Article VII § 4 of our Commonwealth’s Constitution provides for the
election of attorneys for each county to be “an attorney for the
Commonwealth.” Our Constitution makes it abundantly clear that it is the
people and not the elected officials who comprise the Commonwealth. See
Article | § 2: “[A]ll power is vested in, and consequently derived from, the
people, that magistrates are their trustees and servants, and at all times
amenable to them.” Also see Article | § 3 (government instituted for the
common benefit). While the Code of Virginia relieves the Commonwealth
Attorney from any responsibility to represent county government officials
and agencies in civil matters, no statute can constitutionally relieve the
Commonwealth Attorney of his duty to be the attorney for the

Commonwealth.
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It seems inherent, without the need for further argument or citation of
authority, that when the “trustees and servants” of the people sue the
people, it is the people, and not their trustees who are entitled to the
services of the governments lawyers who are paid by and ultimately
represent the people.

The failure of this statute to provide for such representation is a fatal
error. Due process demands the dismissal of this suit unless and until
appointment of counsel to represent the general public interest is made.

B. THIS COURT HAS THE AUTHORITY TO APPOINT
COUNSEL FOR THE PUBLIC

In extraordinary cases, when the “administration of justice and the
integrity of the judicial process requires that the public interest be
represented in these proceedings” the courts have the authority to direct
government attorneys to appear and protect the public interest. Harvest v.

Board of Public Instruction of Manatee County, Florida, 312 F. Supp. 269,

275 (M.D.Fla. 1970). In a similar case, the court appointed a guardian ad
litem to represent certain parties in a bond validation procedure, Habel v.

Industrial Development Authority,400 S.E.2d 516 (Va. 1991), although it is

not clear from the appellate decision the reason for the appointment or the
exact terms of such representation. However, the fact that such

appointment was made, even though no such procedure is specifically
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authorized in the statue at hand, indicates that the trial court acted in
accord with its inherent authority — an act tacitly approved by the Supreme
Court of Virginia. Such was the case in Loudoun County, when Judge
Carlton Penn found that the IDA’s motion against the Taxpayers, Citizens
and Property Owners of Loudoun County violated their due process rights
and adjourned the court pending appointment of Attorney General to
defend the public’s interest.

This present motion does not require a determination that The EDA
or Fairfax County acted illegally or that the agreement between Fairfax
County and the Washington Municipal Airports Authority is proper and
legal; all that is required is a recognition that this course of action — the
Motion for Judgment by the EDA against the Taxpayers, Citizens and
Property Owners of Fairfax County — seriously implicates the public interest
to the extent necessary to require the appointment of counsel to
independently and vigorously represent all the taxpayers, citizens and
property owners of Fairfax County, funding for reasonable conduct of
discovery, the employment of expert witnesses and other reasonable costs
of litigation. It is inherently a violation of the Due Process Clause of the
Fourteenth Amendment of the United States Constitution and Article | § 11

of the Constitution of the Commonwealth to allow unelected officials to
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proceed in litigation against the citizenry of this county without proper
appointed representation.

IV. THE APPLICANT (THE DISTRICT COMMISSION) APPEARS
NOT TO HAVE FOLLOWED THE REQUIRED PROCEDURE
IN ORDER FOR THE FINANCING TO BE PROPERLY
SUBJECT TO VALIDATION. FURTHERMORE, IT WAS
IMPERMISSIBLE TO SEEK VALIDATION FOR BONDS ON AN
UNCERTAIN AMOUNT.

According to the web site of the Fairfax Economic Development
Authority (“‘EDA”), any applicant for EDA funds must fill out and have
approved i) a Fiscal Impact Statement and ii) a Statement of Understanding
(Attachments B thru D). There is no evidence that this has occurred.

Until there is some evidentiary assurance that the standard
procedures of the EDA have been followed, the complaint and motion for
judgment are premature, and it was error not to have sustained appellant’s
demurrer.

The powers granted an Industrial Revenue Authority under Code
§15.2-4908 speak of flexibility in the terms and type of bonds issued, but
nowhere is it stated that the bonds may be of indefinite or unlimited
amount, as in “more than $400 million.” Inasmuch as a governmental entity
such as the County of Fairfax has at the minimum a moral obligation to
backstop bonds issued by its own Economic Development Authority,

appellants argue that the maximum amount of the bonds must be specified
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as a matter of common sense and natural inference, not the minimum.

CONCLUSION

For the reasons stated, this Court should grant this Petition. There
are few more important issues that this Court can decide than the ability of
individual citizens to collectively decide the level of taxation that is imposed
on them. Without guidance from this Court on the proper interpretation of
the Public Finance Act and the Virginia Constitution, local governments will
have a ready made formula for evading required voter approval of major
projects involving large tax increases necessitated by bond obligations
extending far beyond the tenure of the public officials imposing these taxes.

Respectfully submitted,
By counsel:

I,/ Al

-

Christopher W. Walker, VSB #35491
10740 Parkridge Blvd.

Suite 110

Reston, VA 20191

Phone: (703) 758-3807

Facsimile: (703) 391-0909
cwalker@cwalker.com

Counsel for Appellants
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1)

2)

3)

4)

CERTIFICATE

| hereby certify as follows:
The Appellants are:

Statutory Defendants Pursuant to Virginia code Section 15.2-
2650, et seq. to wit, Taxpayers, Property Owners and Citizens
of the County of Fairfax, Virginia, including Nonresidents
Owning Property or Subject to Taxation therein, and All Other
Persons Affected by or Interested in the Issuance by the Fairfax
County Economic Development Authority of its Transportation
District Improvement Revenue Bonds (Silver Line Phase |
Project), Parkridge 6 L.L.C., a statutory defendant,10740
Parkridge Blvd, Suite 110, Reston, Virginia 20191

Counsel for the Appellants is:

Christopher W. Walker, VSB #35491
10740 Parkridge Blvd., Suite 110
Reston, VA 20191

Phone: (703) 758-3807

Facsimile: (703) 391-0909
cwalker@cwalker.com

The Appellee is:
Fairfax County Economic Development Authority
Counsels for Appellee are:

Thomas 0. Lawson, Esq.
Lawson & Silek, PLC,
10805 Main Street, Suite 200
Fairfax, VA 22030

Peter L. Canzano, Esq
Sidley Austin LLP

1501 K St., N.W.
Washington, DC 20005



5)

6)

James McGettrick

Assistant County Attorney

12000 Government Center Parkway, Suite 54
Fairfax, VA 22035-0064

James N. Markels

William T. Welch

General Counsel, P.C.
6862 Elm Street, Suite 800
McLean, VA 22101

Counsel for the appellant desires to state orally to a panel of
this Court the reason why the petition should be granted, and
he wishes to do so in person.

On this the 24™ day of September, 2009, a copy of the
foregoing Petition for Appeal was mailed or delivered to

counsels for the Appellee at the above addresses. This same
date, seven copies of the same were hand delivered to the

Clerk’s office.
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Christopher W. Walker






